THI'S DI SPOSI TION | S
NOT ClI TABLE AS
PRECEDENT OF THE TTAB

Mai | ed:
21 Septenber 2005

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Desiccare, Inc.

Serial No. 76516062

Cleveland R WIllianms, Esq. for Desiccare, Inc.

Barbara A. Gold, Trademark Exam ning Attorney, Law Ofice
106 (Mary |. Sparrow, Managi ng Attorney).

Bef ore Seeherman, Quinn, and Drost, Adm nistrative
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Opi nion by Drost, Adm nistrative Tradenmark Judge:

On May 23, 2003, Desiccare, Inc. (applicant) applied
to register the mark MOLD- AWAY (standard character form on
the Principal Register for goods ultimately identified as
“noi sture absorbing kits, conprising, chem cal conpositions
and apparatus, nanely, silica gel, zeolite nol ecul ar
sieves, clay, linme, calciumchloride, desiccant bags,
synt hetic bags, and plastic trays, all sold as a unit” in

Class 1. Serial No. 76516062. The application lists the



Ser No. 76516062

date of first use and date of first use in comerce as
Novenber 8, 2002.

The exam ning attorney refused to register the mark
under Section 2(d) of the Trademark Act, 15 U S. C
8§ 1052(d). The examning attorney held that applicant’s
mark as used on its goods was likely to cause confusion, to
cause mstake, or to deceive in view of the cited
registration for the mark MOLD AWAY, in standard character
form for “mldew spot renover” in Class 3. The
regi stration (No. 1,023,583) issued Cctober 28, 1975 and it
has been renewed.! The registration disclains the term
“Mold.” The exam ning attorney points out that the only
di fference between the marks is the presence of a hyphen in
applicant’s mark. Regarding the goods, the exam ning
attorney argues (brief at 6) that they are “directly
related, conplinmentary [sic] products that are distributed
in the sane trade channels. Thus, it is foreseeabl e that
t he average purchaser will presune that registrant is using
its expertise and research to target nold and m | dew at
vari ous stages.” Applicant, on the other hand, enphasizes

the presence of the hyphen in its mark. Regarding the

1 A second renewal of this registration nust be filed within one
year prior to Cctober 28, 2005 or within a six-nonth grace period
after that date. 15 U.S.C. § 1059
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goods, applicant argues that the goods are in different
i nternational classes and applicant’s “product is solid
while Registrant’s is liquid; applicant’s product absorbs
nmoi sture fromthe air as conpared to Registrant’s product
which is liquid and does not absorb noisture fromthe air.”
Brief at unnunbered p. 4.

After the exam ning attorney made the refusal final,
this appeal followed.

In a case involving a refusal under Section 2(d), we

anal yze the facts as they relate to the relevant factors

set out inlIn re Majestic Distilling Co., 315 F.3d 1311, 65

USPQ2d 1201, 1203 (Fed. Cr. 2003). See also Inre E. |

du Pont de Nenours & Co., 476 F.2d 1357, 177 USPQ 563, 567

(CCPA 1973); Recot, Inc. v. Becton, 214 F.3d 1322, 54

USPQ2d 1894, 1896 (Fed. Cir. 2000). In considering the
evi dence of record on these factors, we nust keep in mnd
that “[t]he fundanental inquiry mandated by § 2(d) goes to
t he cunul ative effect of differences in the essenti al

characteristics of the goods and differences in the marks.

Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976).
The first factor we address concerns the simlarities
and dissimlarities of applicant’s and regi strant’s narks.

When we consider the marks, we | ook to see whether they
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are simlar in sound, appearance, neaning, and conmerci al

i mpression. PalmBay Inports Inc. v. Veuve dicquot

Ponsar di n Mai son Fondee En 1772, 396 F.3d 1369, 73 USPQd

1689, 1692 (Fed. G r. 2005). Applicant’s mark is MOLD- AVAY
and registrant’s mark is MOLD AWAY. (Qobvi ously, both marks
consi st of the same words MOLD and AWAY in the sanme order.
The only difference is that applicant uses a hyphen to
separate the words while registrant uses a space. This is

not a significant difference. Seaguard Corp. v. Seaward

International, Inc., 223 USPQ 48, 51 (TTAB 1984) (SEA GUARD

and SEAGUARD are “essentially identical”). Simlarly, the
presence of a hyphen does not significantly change the
appearance of the marks. W add that a “[s]ide by side

conparison is not the test.” G andpa Pigeon's of Mssouri,

Inc. v. Borgsmller, 477 F.2d 586, 177 USPQ 573, 574 (CCPA

1973). Furthernore, "Human nenories ...are not infallible."

In re Research and Trading Corp., 793 F.2d 1276, 230 USPQ

49, 50 (Fed. G r. 1986), quoting, Carlisle Chem cal Wrks,

Inc. v. Hardman & Holden Ltd., 434 F.2d 1403, 168 USPQ 110,

112 (CCPA 1970). Many, if not nobst, prospective purchasers
woul d not renenber the hyphen. Even if they did, it is
unlikely that they would rely on the hyphen to distinguish
the marks. Their appearance is alnost identical.

Furthernore, the meani ngs and commerci al inpressions of the
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mar ks woul d be essentially the sanme. Wen the marks are
considered in their entireties, the marks’ pronunciation
woul d be identical. Therefore, we conclude that the marks
MOLD- AWAY and MOLD AVWAY are virtually identical.

The next factor we consider is whether the goods of
applicant and registrant are related. Applicant points out
that the goods of applicant and registrant are in different
cl asses. However, the fact that goods are in different
cl asses does not support applicant’s argunent that
confusion is not likely. 15 U S.C. § 1112 (“The Director
may establish a classification of goods and services, for
conveni ence of Patent and Trademark O fice adm nistration,
but not to limt or extend the applicant’s or registrant’s
rights”).

Appl i cant al so nakes several points about the
di fferences between applicant’s and regi strant’s goods.
However, to the extent that these differences are not
reflected in the identification of goods, they do not show

that confusion is unlikely. Octocom Systens, Inc. v.

Houst on Conputers Services Inc., 918 F. 2d 937, 16 USPQRd

1783, 1787 (Fed. Cir. 1990) (“The authority is |egion that
the question of registrability of an applicant’s mark nust
be decided on the basis of the identification of goods set

forth in the application regardl ess of what the record may
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reveal as to the particular nature of an applicant’s goods,
the particular channels of trade or the class of purchasers

to which the sales of goods are directed”). See also In re

D xi e Restaurants, 105 F.3d 1405, 41 USPQ2d 1531, 1534

(Fed. Cir. 1997) (punctuation in original), quoting,

Canadi an | nperial Bank of Commerce v. Wells Fargo Bank, 811

F.2d 1490, 1 USPQxd 1813, 1816 (Fed. Cir. 1987)
(“*Likelihood of confusion nmust be determ ned based on an
analysis of the mark applied to the ...[goods or] services
recited in applicant’s application vis-a-vis the ...[ goods
or] services recited in [a] ..registration, rather than
what the evidence shows the ...[goods or] services to be ”).
Therefore, registrant’s m | dew spot renover nust be deened
to include all types of nildew spot renovers.?

Regi strant’ s goods are m | dew spot renovers and
applicant’s goods are “noisture absorbing kits.”
Applicant’s specinen nmakes it clear that its noisture
absorbing kits inhibit “potentially dangerous nold.”
Appl i cant argues that its goods “inhibit the growth of
fungal or nold spore growth by absorbing noisture fromthe

air thus renoving a very basic elenent, which it needs to

2 W do not rely on any evidence that was submtted for the first
time with applicant’s appeal brief (37 CFR § 2.142(d)) although
we add that it would not change the result in this case.
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grow.” Response dated April 30, 2004 at 3 (enphasis in
original). W assunme that the goods are not identical.
However, in “order to find that there is a |likelihood
of confusion, it is not necessary that the goods or
services on or in connection with which the marks are used
be identical or even conpetitive. It is enough if there is
a rel ationshi p between them such that persons encountering
them under their respective marks are likely to assune that
they originate at the sanme source or that there is sone

associ ation between their sources.” MDonald s Corp. V.

McKi nl ey, 13 USPQ2d 1895, 1898 (TTAB 1989). Furthernore,
when both parties are using virtually the identical
designation, “the relationship between the goods on which
the parties use their marks need not be as great or as
close as in the situation where the marks are not identical

or strikingly simlar.” Antor, Inc. v. Antor |Industries,

Inc., 210 USPQ 70, 78 (TTAB 1981). See also In re Shel

Gl Co., 992 F.2d 1204, 26 USPQ2d 1687, 1689 (Fed. Cr
1993) (“[ E] ven when goods or services are not conpetitive
or intrinsically related, the use of identical marks can
| ead to an assunption that there is a conmpn source”).

Ml dew is defined as “a fungus that attacks sone
pl ants or appears on danp cloth, etc. as a white coating.”

Mol d is defined as “a fungus producing a furry growth on
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the surface of organic matter.” Wbster’s English
Dictionary for Honme, School or Ofice (2003). W take

judicial notice of these definitions. University of Notre

Dane du Lac v. J.C. Gournet Food Inports Co., 213 USPQ 594,

596 (TTAB 1982), aff'd, 703 F.2d 1372, 217 USPQ 505 (Fed.

Cr. 1983).

Here, m | dew spot renovers and noi sture absorbing kits
used to inhibit nold are, at |east, conplenentary products.
| ndeed, the evidence of record denonstrates that sone
products are used to conbat the problens associated with
both nold and mldew. See, e.g., DryWave (sic) 110v Ar
Dryer (“The Dry Wave Air Dryer gently warns and dries the
air to prevent the formation of nold & m | dew on wall
surfaces”); Tile-Aid Il (“Inhibits mldew and nold
staining. Dissolves and renoves calcium |ine, soap scum
body and tanning oils, nold and m | dew stains, and
cosnetics”); and Cavicide Disinfectants/C eaners (“Cavicide
conbi nes both a disinfectant and cl eaner for use on all
non- porous surfaces, including plastics, stainless steel,
glass, tile, Formca and nore. Effective at renoving nold
and m | dew’).

Furt hernore, professionals and individuals dealing
with both problens are likely to be in the market for a

product that absorbs noisture to prevent the devel opnent of
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mold and m | dew and one that treats m | dew spots that may
nonet hel ess appear. Therefore, we conclude that not only
are the products related but that purchasers would overl ap.
Furthernore, the products would likely be sold in sone of

t he sane channel s of trade.

When the marks MOLD- AWAY for noisture absorbers that
inhibit nold growth and MOLD AWAY for m | dew spot renovers
are used by different parties, we hold that confusion is
likely. W have taken into consideration the fact that
“nmold away” is a suggestive termwhen applied to products
that inhibit or renove nold. However, the other factors,
including the virtual identity of the marks, the
rel at edness of the goods, and the fact that the purchasers
and channels of trade for the goods are overl apping, are
nmore significant. Under these circunstances, purchasers
are likely to assune that there is sone associ ati on between
t he sources of these products.

Qur final point is that any doubts about whether there
is a likelihood of confusion nust be resolved in favor of
the prior registrant and against the newconer. 1Inre

Pneunmat i ques, Caoutchouc Manufacture et Pl astiques Kl eber-

Col onbes, 487 F.2d 918, 179 USPQ 729, 729-30 (CCPA 1973);

In re Hyper Shoppes (Chio), Inc., 837 F.2d 463, 6 USPQd
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1025, 1026 (Fed. G r. 1988). To the extent we have such
doubts, we resolve themin registrant’s favor
Decision: The refusal to register applicant’s mark

under Section 2(d) is affirnmed.
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